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passed a decree to this effect and he also enjoined in his decree,
that the woman should observe an iddat. Moreover, the man has
proceeded upon apparent proof, namely the information of the
woman's female relation, with respect to the subject of his error,
since men can have no personal knowledge of or acquaintance with
their wives prior to the matrimonial engagement, and hence the man
in this case is the same as a person acting under a deception. Abu
Yousufholds the opinion that the accuser is liable to punishment,
because the carnal conjunction is to all appearance legal with respect
to the man, according to the information of the woman's female
relations and, of course, his accuser becomes liable to punishment,
as a decree must be founded upon what is apparent.
(6)    Connection with a woman under an unlawful marriage
does not induce punishment:
If a man marries a woman whom it is not lawful for him to
marry, and afterwards has carnal connection with her, he does not
incur punishment, according to Abu Hanifa, but if he be at the time
aware of illegality, he is to be corrected by a tazir, (discretionary
punishment) the two disciples of Abu Hanifa and Shafaii have said
that he is liable to punishment.19 When he marries the woman,
being aware of the illegality, because as the contract has not been
executed in regard to its proper subject, it is ofcourse void. The
woman here is not a proper subject of a marriage, because the
proper .subject of marriage, or any other deed, is a thing which is a
proper subject of the effect of such deed. Now one of the effects
of marriage is the legalising of generation, but as the woman is among
those who are prohibited to the man, the contract of marriage with
her is consequently, negatory, in the same manner as a contract of
marriage between man and a man. The argument of Abu Hanifa
is that the contract has taken place in regard to its proper subject,
as the woman is a proper subject of marriage, because the proper
subject of any deed is a thing which admits of the ends intended
being obtained from it The end of marriage is the procreation of
19.    Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit, p.25.